Hastings Communications and Entertainment Law Journal
Volume 10 | Number 4

Article 7

1-1-1988

Comments on International Video Piracy - A
Review of the Problem and Some Potential
Solutions
John D. Maatta
Lorin Brennan

Follow this and additional works at: https://repository.uchastings.edu/
hastings_comm_ent_law_journal
Part of the Communications Law Commons, Entertainment, Arts, and Sports Law Commons,
and the Intellectual Property Law Commons
Recommended Citation
John D. Maatta and Lorin Brennan, Comments on International Video Piracy - A Review of the Problem and Some Potential Solutions, 10
Hastings Comm. & Ent. L.J. 1081 (1988).
Available at: https://repository.uchastings.edu/hastings_comm_ent_law_journal/vol10/iss4/7

This Symposium is brought to you for free and open access by the Law Journals at UC Hastings Scholarship Repository. It has been accepted for
inclusion in Hastings Communications and Entertainment Law Journal by an authorized editor of UC Hastings Scholarship Repository. For more
information, please contact wangangela@uchastings.edu.

Comments on International Video Piracy
A Review of the Problem and Some
Potential Solutions
by JOHN D. MAArTA & LORIN BRENNAN*

International video piracy is a pervasive problem for the motion picture industry. It is estimated that producers and distributors lose more than $1 billion annually to pirates, a substantial
portion of which is attributable to video piracy. Yet, despite the
magnitude of the dollars involved there is no simple way to
stop video piracy. In order to give a global perspective on the
problem, these comments survey the development and scope of
video piracy and international efforts to combat the problem.
Fighting video piracy is expensive and complex. The combatants include great numbers of corporations, trade associations,
the U.S. government, and foreign governments. Each of the entities has its own interests, approaches, and agendas. In the
vanguard of the battle against video piracy on behalf of American film companies are the Motion Picture Association of
America (MPAA), an association composed of the major motion picture studios, and the American Film Marketing Association (AFMA), an association representing 98 independent
motion picture production and distribution companies. Further, there is an extensive web of criminal and civil penalties
and statutory approaches designed to deal with the problem.
The most effective approach to the piracy menace will necessarily be a combined effort among those entities and governments which are affected by piracy.
Video piracy became a problem virtually from the time that
half-inch video tape recorders were introduced in 1975; the reasons for this are apparent. First, unlike motion picture prints,
videocassettes are small, are generally viewed in the home, and
* John D. Maatta is Vice President, Business Affairs of N.I.W.S. Productions,
Inc., a subsidiary of Lorimar Telepictures. Lorin Brennan is Vice President, Business
Affairs at Carolco Pictures and Secretary of the American Film Marketing Association. Both Mr. Maatta and Mr. Brennan graduated from Hastings College of the Law
in 1977.
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are inexpensive to re-manufacture. There is a huge international demand for entertainment, and pirated videocassettes
easily meet that demand. Further, videocassettes are now released very soon after the theatrical release of motion pictures.
In the past, a studio would invest in the production of a motion
picture and would use the theatrical exhibition of a picture to
fuel other ancillary markets such as television and video.' Now,
with certain pictures, the primary target is the video market.
An early video release makes the medium all the more attractive. For all of these reasons, video has become an extremely
popular and profitable format for the distribution of
entertainment.
As an index of the great number of video machines and cassettes in use today, it is interesting to note that in Belgium
there are currently 467 theaters and 380,000 videocassette recorders. In Singapore there are 257 theaters and 700,000 videocassette recorders among a population of 2,500,000. The point is
that videocassette recorders are now very common internationally, and all indications are that the number of videocassette
recorders will continue to increase.
The problem of piracy begins almost at the moment a motion
picture is produced. Films are generally first distributed domestically through motion picture theaters, and then, after the
theatrical distribution, ancillary markets are exploited. There
are usually a number of "windows" of exploitation, staggering
the release of a film in each particular medium. For example,
after a film has had its initial run in the theaters (usually not
more than about six months), there will be a video window (another six months). Then the picture might be exhibited over
pay-TV and then over broadcast television. At each step the
distributor receives license fees from each entity that exploits
the picture.
After exploitation in the United States and Canada, the same
process takes place all over the world. So much capital is invested in production that it is important that the distributor
maintains its ability to recoup its investment through every
possible medium. Today video pirates are interfering with the
ability of distributors to recoup costs and generate a profit. Recently there was a problem in one European country because
many films were released on videocassette prior to theatrical
release. There was great consternation over how videocassette
copies were obtained before the theatrical prints were released
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in a territory. It developed that when films were submitted to
the government's censorship office, governmental officials
would loan out the films to anyone who paid a specified price to
"borrow" a picture for a few hours. That was all the time that
it took to duplicate the picture and produce videocassettes. The
effect of this pre-theatrical release piracy was to hurt, or even
ruin, the market for the local theatrical distributor. Piracy can
severely limit the economic incentive of a local distributor to
enter into a contract to theatrically distribute a motion picture
that is already playing in homes before it gets to the theater.
There are two basic types of video piracy: (1) unauthorized
duplication and sale; and (2) "second generation" video piracy.
Unauthorized duplication and sale is just what the name implies; a pirate obtains a master, runs off copies and sells them.
Until fairly recently, this has been by far the most common
form of video piracy. It is interesting to note that the duplication and wrongful appropriation of video programming has
taken many forms. There were reported cases in the Philippines where individuals would go into movie theaters with
video cameras and film right off the screen. Apparently, the
copies made from "filmed from the screen masters" were not
very good, yet this was a problem that was very hard to combat.
Independent distributors also faced the situation where a laboratory would make legitimate copies of a picture during the
day, and then would run counterfeit copies for pirates all night
long. The problem is a difficult one because videocassettes are
small and easy and inexpensive to copy. It is very difficult to
keep track of every copy of a motion picture to insure that it
doesn't get into a pirate's hands. Until fairly recently, unauthorized duplication and sale of videocassettes constituted the
entire scope of the videocassette piracy problem.
Recently, the video piracy problem has become more difficult
and complex due to "second generation" video piracy. First
generation piracy exists when a pirate physically copies the
videotape or a motion picture that embodies the copyrighted
work. Second generation piracy occurs when the pirate forges
the copyright certificate and chain of title documents proving
ownership of the picture. The pirate then goes into foreign territories with these forged documents, alleging an ownership
right in the motion picture, and proclaims that any other person, including the actual owner of the picture, must prove his
title. The problem is especially insidious because in some coun-
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tries where there is a procedure for the registration of titles, a
pirate can register his titles based upon false or forged documents. For example, under the Turkish registration process, it
is not yet an established procedure to expunge an incorrect (or
false) registration. This causes major difficulties for the true
owner of the work. It should be noted that in Turkey there is
almost 100% piracy; almost all of the available videotapes are
illegal copies. As a pirate country, Turkey is followed by Japan, where it is estimated that 70% of all videocassettes are
pirated.
There have been various responses to the problem of both
first generation and second generation piracy. One response
has been through the U.S. government. The current administration, through its trade representatives, has attempted to induce foreign governments to pass more stringent copyright
laws or to create stronger enforcement mechanisms within
their territories. There has been some progress in this area; at
least in part, the pressure by the United States has resulted in
stronger copyright laws in Korea, Taiwan, Turkey and Singapore. There also have been some advances because the computer industry has steadfastly exerted great pressure to create
stronger controls and protections for software. A derivative
benefit has been greater protection for motion pictures. Further, local theatrical distributors in various countries have become instrumental in pressuring their governments to attempt
to create stronger enforcement mechanisms and more effective
copyright laws.
However, many foreign governments have taken a rather lax
attitude towards piracy. This governmental insouciance is
probably rooted in the fact that to some extent piracy keeps
revenues within a nation's boundaries, and obviates the necessity of sending license payments to a foreign country. This laxity on the part of certain foreign governments has been difficult
to overcome.
In addition to anti-piracy pressure by distributors and the
U.S. government, the Motion Picture Export Association of
America (MPEAA) and the AFMA have brought pressure to
bear. AFMA and the MPEAA are extremely active in this
area. The MPEAA has established branch offices around the
world with the purpose of exchanging information about
piracy, exploring potential remedies, and taking affirmative
anti-piracy steps. AFMA has established an anti-piracy com-
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mittee which identifies individual pirates and surveys the scope
of the piracy problem in various locations. Both AFMA and
the MPEAA share the belief that concerted action is the most
effective strategy against video pirates. One company, no matter how substantial, does not have the resources to fight global
piracy. Even if a single action is successful, it would suceed
only in removing a handful of titles from the pirates' shelves.
The typical video pirate has hundreds of films in inventory,
however, and if only a few are removed, the pirate remains in
business to steal more pictures. Only a collective attack by a
large number of concerned companies can sieze enough titles to
put the pirate permanently out of business. Moreover, by amalgamating many individual claims, the pirate, in one action,
faces the possibility of substantial civil and criminal penalties.
This approach has recently been successfully used in a combined MPEAA and AFMA raid against a notorious pirate in
Brazil.
Another problem in dealing with video pirates is the difficulty inherent in attempting to employ foreign legal processes
to obtain rapid or favorable results. For example, if there is a
pirate operating in South America, it is often impossible to
achieve any satisfactory results without engaging the services
of an attorney in the jurisdiction where the pirate is operating.
The laws in many foreign countries are very formalistic; they
usually require a plaintiff to present original documents to the
court as evidence in a civil case. Further, it may be necessary to
send a witness to the foreign jurisdiction to testify as to chain of
title. It is difficult to prove ownership of a motion picture with
documents that are acceptable as evidence to a court in a foreign jurisdiction. This is why it is so important to insure that
clear and complete evidence is created at the time that a picture
is made, and that each step in the licensing process is properly
documented. When an act of piracy occurs, papers establishing
ownership become of great and often dispositive importance. If
good documentation was not obtained at the time that a film
was made or acquired, it might later be impossible to rapidly
document ownership rights to a picture. Inevitably, one attempting to create documents after the fact will have difficulty
reconstructing the chain of ownership. This could greatly hamper the ability of a plaintiff to prevail in a piracy lawsuit in a
foreign jurisdiction, or could severely delay proceedings. Time
is of the essence when dealing with acts of piracy, because mo-
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tion pictures have very short lives, even on cassette, and delays
in the legal process can deprive a distributor of an effective
remedy.
In this area one must always be ready for new approaches. A
novel circumstance in Australia provides an example. As background, it is interesting to note that Australia has a population
of 15 million people, 850 movie theaters, and 2,250,000 videocassette recorders. The piracy of videocassettes in Australia represents about 25% of the total market. There have been various
attempts to stop piracy in Australia and the MPEAA and
AFMA are active there in the attempt to identify and commence civil and criminal actions against individuals engaging in
piracy. Further, the film companies have hired lobbyists to attempt to persuade the government to enact legislation which
would be beneficial to the anti-piracy crusade.
In 1985 there were four Australian convictions for video tape
piracy, six raids and seizure of 1,850 cassettes. The same procedures are generally followed in Australian criminal actions
with regard to the filing of documents, as are followed in civil
actions in other countries. A complaint is filed and the original
chain of title documents are required. Also necessary is a declaration that the pirate does not have the authority to distribute
the motion picture in the territory, and a declaration attesting
to the fact that, if the matter goes to trial and if the chain of
title is challenged during the trial, a representative of the plaintiff will be present to testify, which again could be a very expensive process.
In a recent case, the Sydney Morning Herald ran an advertisement that said: "'X' intends to import the following motion
picture titles into Australia and will sell, license, distribute and
exhibit them, and, unless within fourteen days of today's date,
notice in writing is received from the owner with regard to the
listed films, objecting and providing documentary evidence to
prove their right to making such objections, 'X' will proceed
with such acts." The long and short of it is that a person went
into Australia and put an ad in the paper saying, "These are the
films I have. Unless the owner within fourteen days tells me I
can't do it, I'm going to market these pictures in Australia."
The owners of the pictures wrote demand letters to the pirates
who responded and said in essence: "Who are you? We've got
proof that we own these pictures. We're not going to stop distributing these films." In the resulting civil case, the plaintiff
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owners alleged that the person who ran the ad had gone into
Australia and run the advertisements in an attempt to set up its
defense before the fact.
Currently, AFMA, along with its fellow expert associations
in Italy, France and West Germany, is attempting to set up a
system called a Carnet de Passage, which, translated literally,
means a book of passage. The basic idea is that every motion
picture will be registered in an international central registry.
The concept is that a film will pass with documents of title and
the true owner or licensee of a film, and not the pirates, will
have the documents and the pirates won't. In March 1988, the
World Intellectual Property Organization, which administers
the Berne Convention, hosted a conference of experts to establish such an international registry and to author it in an international treaty. The expert associations are coordinating the
efforts on their Carnet de Passage to mesh with the WIPO proposals, and the results look promising.
Obviously, work must be done to insure that any registration
system does not become merely another bureaucratic hurdle
for film distributors. However, the concept of a registration
system is promising. Objections that such a system would be
too complicated or too expensive are like the situation that existed in the old story in the barnyard where the order came
down for ham and eggs and the chicken said to the pig, "What's
wrong with you - you heard the man! Ham and eggs!" And
the pig says, "Well, for you it might be a good idea, but for me,
its a big commitment." The motion picture distributors must
make a very big commitment to combat international video
piracy.

